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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JUSTIN LEE MCGINNIS,
Defendant-Appellant.

NO. 43768
Canyon County Case No.
CR-2015-29

RESPONDENT'S BRIEF

Issue
Should McGinnis’s appeal be dismissed because he waived his rights to appeal
his sentence and to file a Rule 35 motion?

McGinnis’s Appeal Should Be Dismissed Because He Waived The Rights To Appeal His
Sentence And To File A Rule 35 Motion
Pursuant to a Rule 11 plea agreement, McGinnis pled guilty to eluding a peace
officer and the district court imposed a unified sentence of five years, with one year
fixed and four indeterminate. (R., pp.42-43.) As part of the plea agreement, McGinnis
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waived both his right to appeal his conviction and sentence and his right to file a Rule
35 motion. (R., pp.28-33.)
McGinnis filed a timely Rule 35 motion for a reduction of sentence, which the
district court denied. (R., pp.53-55, 62-67.) McGinnis filed a notice of appeal timely
from the district court’s order denying his Rule 35 motion. (R., pp.68-71.)
“Mindful that he waived his right to file a Rule 35 motion for reduction of sentence,”
McGinnis nevertheless asserts that the district court abused its discretion by denying his
Rule 35 motion for a reduction of sentence. (Appellant’s brief, pp.3-4.) McGinnis’ appeal
should be dismissed because he specifically waived his rights to appeal his sentence
and to file a Rule 35 motion when he entered into the plea agreement. (R., pp.28-33.)
The waiver of the right to appeal as a component of a plea agreement is valid
and will be enforced if it was made voluntarily, knowingly and intelligently. State v.
Murphy, 125 Idaho 456, 872 P.2d 719 (1994).
Pursuant to the binding Rule 11 plea agreement, signed by McGinnis:
Defendant understands that pursuant to Idaho law he has an
absolute right to appeal the judgment and sentence of the court as well as
the right to move the Court to reconsider his sentence pursuant to Idaho
Criminal Rule 35 and a right to file a petition for post-conviction relief.
Notwithstanding these rights, if the Court accepts this plea agreement
then Defendant willingly waives his right to appeal the judgment and
sentence and the right to move the Court to reconsider and reduce his
sentence pursuant to Idaho Criminal Rule 35. However, Defendant does
not waive his right to file a petition for post-conviction relief.
(R., p.31.) At the guilty plea hearing, the district court advised McGinnis of his rights
and found that McGinnis had entered his plea knowingly, voluntarily, and intelligently,
and McGinnis has not challenged that determination on appeal. (4/13/15 Tr., p.2, L.22 –
p.6, L.16.) Because McGinnis specifically waived his rights both to appeal his sentence
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and to file a Rule 35 motion, he cannot challenge his sentence or the denial of his Rule
35 motion on appeal and his appeal should be dismissed.

Conclusion
The state respectfully requests that this Court dismiss McGinnis’s appeal
because he waived his rights to appeal his sentence and to file a Rule 35 motion.
DATED this 24th day of May, 2016.

/s/ Lori A. Fleming______________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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